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NYNEX

O(1(:KET FltE COpy ORiGiNAl
EX PARTE OR LATE FILED I

Re: MMl&ikm NQ, 92-266 \
~

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street N.W.
Washington, D.C. 20554

Dear Mr. Caton:

Today Mark Evans and I, representing NYNEX Corporation, met with David Solomon
and Richard Welch, ofthe Commission's 0t1ice ofGeneral Counsel, to discuss the "low
penetration systems" issue in the above referenced proceeding.

The attached material served as the basis ofa discuuion regarding the Commission's
discretion to exclude the rates of low penetration systems from its cable rate benchmark.
The positions expressed during the meeting were consistent with those previously set forth
by NYNEX in pleadings filed with the Commission in this proceeding.

No.otCapiMrec·d~ .
UstABCDE

Questions on this matter should be directed to me at the address or telephone number
shown above.

Attachment

cc: D. Solomon
R. Welch

NYNEX Recycles

Ex Parte

February 4, 1994

NYNIX Government Afhll,.
1300 I Street NW Suite 400 West Washington DC 20005
202·336-7893

C R (cal) Carrington
Director - Federal Regulatory Matters



DI. JOI..,. OB .XOLUDIB' 'l'III DIl.. O.
LOW "''1.'1%0. IY''I'.. rRO. TO CULB DD BDCJDmItK

1. Th' Statut.,. Mlndlte to IrAdigltl coble'. MArket power
Raggira. the cgmmi••ion to Ixclud. tha Bat.. of Low
Rlnatrltign sy,t,.. t rom the Cqap,titiy, BtnchmA~t,

o On. ot the Cabl. Act'. fund...ntal Objective_ i_ to
"ensure that cab1. t.1.vi.ion op.rator, do not have
undue market power via-A-vi•••• con.WA.r•• "
Cabl. Act I 2(b) (5).

o Conqre.. recoqnized that, wh.r. HI cabla .y.tem
tace. no local competition," the "re.ult i. undu.
mark.t pow.r tor the cabl. operator a. compar.d to
that of coneum.r. and vid.o prograJlDler•• " Cable Act
§ 2(a)(2).

o Low p.n.tration sy.t... face no local comp.tition
for vid.o di.tribution .ervioe., accordingly, by
con9r•••'. own d.finition, they exercise undue
market pow.r.

o Rather than a function ot local competition, the low
penetration of cable .y.t... r ••ult. from hiqh­
pric.d ••rvice, incomplete cable plant, low
community damand for cabl., and reports ot poor
8ervice.

o It 1••vident trom the exorbitant rat•• chlr;'c1 by
low p.n.tration .y.t... that th.y ex.rci.. mark.t
power. Thl commi••ion'. own .tudy .how. that thel•
• y.t.m.' rat,. are 10' higher than even thol' of
monopoly .y.tema.

o By incluc1ing low penetration .y.t••• in it.
benchmark calculation., the comai••ion will lock
into the rat. .tructurl the Iffect. of undue mark.t
power -- the v.ry evil the .tatute wa. intended to
.radicat••

o Th. Cabl. Aot r.quir.. only that, when eatabll.hing
it. rate .ch•••, th. Commi••ian "take into account"
(among oth.r tactora) the rat•• ot cabl. op.rator•
• ubjact ~o "effective co~tit1on," which by
statutory d.finition includ.. low penetration
system•• Cable Act f 3(b)(5).



o The lanqua;e "take into account" plainly denotes a
balanein; and .valuative proce•• calculated to
achieve the overriding Congre••ional qoal ot
.n.uring that cable rate. are rea.onabl••

o Th. court. have r.peatedly h.ld that, wh.r. a
.tatute .pecitie. that an ag.ncy "take into account"
certa1n tactor., that ag.noy n••d only inform it••lt
about tho•• t.ctor. and ••y ultiaately quality them
in any mann.r or di.regard one or more altogether.

o Th. comai.aion ha. alr.ady found that nothing in the
cabl••tatut. ·'mandat•• that all factor. mu.t b.
weighted equally • • • or that any on. factor or ••t
of factors be given primary w.ight." FCC May 3,
1993, Order and Notic. ! 177.

o Bleau.. thl Commi••ion can aodifyor disr.gard
factor. that, att.r ample con.id.ration, it d....
incoapatible with en.uring re.aonabl. rate., it can
exclude the rate. or low p.netration .y.t... on the
ground that they di.tort the coapat1tiv. benchmark.

o Congr... d••••d .y.t... with low pen.tration to tall
within the r.9ulatory .x••ption for .yat... aubj.ct
to ".tt.ctiv. comp.tition" ..r.ly becau.. it f.ar.d
that rate requlation would bave a di.proportionat.
impact on •••11 or fledglin; cabl. oper.tors. Th.re
ia no .vid.nc. th.t, through a .taple cro••­
r.t.r.nc••l ••wh.r. in the atatute, conqre.8
intend.d th••••y.t... ' rata. inevitably to gov.rn
the rate. for other c.bl_ op.rator••

3. Public and CopgrA.,iopal critic!" of the rec's

~i::Y:: ::?:::.:~:v~::.n::t:!a:-::9!n;r~d:hlov
Penetration Sy.t....

o Approxi.at.ly on.-third of conaum,ra have •••n th.ir
cable rat•• incr•••• under the Co.-ia.ion'a n.w
r.gulation••

o Conqre•• hal .xpr••••d conc,rn that the Commi••ion'.
rate ache•• haa permitted aonopoly cabl. ay.t... to
continu. to charg_ .xc•••iv. pric•• or .ven incr....
rat•• further.

o Conqre•• h•• 4amanded th.t the Coami••10n'.
r.gulatory .ch... provi4, a44itlonal con.umer
prot.ction from monopOly rat•••

o The Comml••ion can help rectify the .1tu.tion by
r.moving low penetration .y.t... fro. the
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oo-»etitive benchmark, thereby loverinq existing
cable rat•••ubatantially.

o To the extent that an individual cable operator
.uttar. hard.hip from a further rollback in it.
rata., it oan obtain adequate reliet through a co.t­
ot-••rvica .howing.
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